NOT' FOR PUBLI CATI ON W THOUT THE
APPROVAL OF THE APPELLATE D VI SI ON

SUPERI OR COURT OF NEW JERSEY
APPELLATE DI VI SI ON
A-0983-96T4
STATE OF NEW JERSEY,
Pl aintiff-Respondent,
V.

KElI TH SAUNDERS,
Def endant - Appel | ant .

Submitted: April 30, 1997 - Decided: June 23,
1997

Bef ore Judges Shebell, P.G Levy and
Braithwaite.

On appeal fromthe Superior Court of New
Jersey, Law Division, Essex County.

Susan L. Reisner, Public Defender, attorney
for appellant (Barbara A Hedeen, Assistant
Deputy Public Defender, of counsel and on the
brief).
Peter Verniero, Attorney Ceneral, attorney
for respondent (M chael J. WIIlians, Deputy
Attorney Ceneral, of counsel and on the
brief).
The opinion of the court was delivered by
BRAI THWAI TE, J. A. D.
Following a jury trial, defendant appeals fromhis
conviction of third-degree stalking, N.J.S. A 2C 12-10c. He was
sentenced to a custodial termof five years. On appeal, he

cont ends:



PO NT |

BECAUSE | T CONTAI NS NUMEROUS UNDEFI NED
PHRASES, THE STALKI NG STATUTE, N.J.S. A
2C. 12-10, 1S VAGUE AND OVERBRQAD I N VI OLATI ON
OF THE DUE PROCESS CLAUSES OF THE FEDERAL AND
STATE CONSTI TUTI ONS. (Not raised bel ow)

PONT Il

MR, SAUNDERS' CONVI CTI ON OF THI RD DEGREE
STALKI NG WAS AGAI NST THE WEI GHT OF THE

EVI DENCE AS THERE WAS NO PROCF THAT HE
"REPEATEDLY FOLLOWED' THE COVPLAI NANT, THAT
HE | NTENDED TO ANNOY HER, AND THAT ANY

ACTI ONS HE M GHT HAVE ENGAGED I N VERE "I N
VI OLATI ON OF AN EXI STI NG COURT ORDER

PROHI BI TI NG THE BEHAVI OR. " (Not rai sed

bel ow)

PONT 111

REVERSAL | S REQUI RED BECAUSE THE TRI AL JUDGE
FAI LED TO DEFI NE CRI TI CAL ELEMENTS OF THE
OFFENSE AND ERRONEOQUSLY DEFI NED AN ESSENTI AL
ELEMENT, THAT IS, THAT MR SAUNDERS HAVE
ACTED W TH THE | NTENT TO ANNOY THE

COWPLAI NANT. (Partially raised bel ow)

PO NT IV
EVI DENCE THAT MR SAUNDERS HAD WATCHED WMS.
W LLIAVS I N PRI OR YEARS AND THAT HE HAD
AGREED I N 1989 "NEVER TO HARASS NURSE
W LLI AMS AGAI N' WAS SO OVERWHELM NGLY
PREJUDI Cl AL THAT I TS ADM SSI ON DEPRI VED
SAUNDERS OF A FAIR TRI AL.
PO NT VI
I N SENTENCI NG MR. SAUNDERS TO THE MAXI MUM
TERM ALLOMBLE UNDER THE CCDE, THE TRI AL
COURT ABUSED | TS DI SCRETI ON AND M SAPPLI ED
THE SENTENCI NG GUI DELI NES.
We reject defendant's contentions and affirm
I
At trial, the State produced the foll ow ng evidence. The
victim Javonda WIllians, a registered nurse who worked at St.
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Janmes Hospital in Newark, had known defendant since 1973. Their
friendship ended the same year. Defendant and WIllians were
never romantically involved. Nonetheless, defendant woul d
repeatedly stand at the gate of the hospital's enpl oyee parking
ot when Wllianms arrived for work at 7:15 a.m and when she left
wor k at about 4:00 p.m During these tinmes, defendant woul d
stand and watch WIllians. On one occasion in 1988, as WIIlians
was going into the hospital, defendant "grabbed [her] by the arnf
and "used profanity.” WIllianms was able to enter the building
and cal |l ed security.

On May 20, 1989, WIllians' children saw defendant in the
hospital cafeteria, and they called WIIlians and reported
def endant’'s whereabouts. WIIlians then notified security
personnel, who renoved defendant fromthe cafeteria. They also
questi oned defendant about his actions, and he signed a statenent
stati ng:

| declare | will not conme on St. Janes

prem ses, 155 Jefferson Street, Newark, N.J.
Also | declare never to harrass [sic] Nurse
Wl liams, JaVonda again. | know should I
return to these premses | will be sent to
jail for any of these act [sic].

Statenments above on ny free wll.

In 1993, defendant stood outside the hospital and watched
WIllians on at least thirteen specific dates. Defendant's
actions frightened WIllians, and she reported his conduct to the
police. On August 30, 1993, while standing "at the energency

exit driveway where [WIllians] had to cross the street everyday,"

def endant nunbl ed somet hi ng i ncoherent to WIllianms as he
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attenpted to approach her. WIllians was "afraid and frightened"
by defendant's conduct.

On March 21, 1994, defendant sent Wllians a letter. The
letter |isted defendant's nane, address, age, tel ephone nunber,
religion, and social security nunber. He sent a simlar letter
to Wllians in 1995. Follow ng defendant's tel ephone nunber, the
letter stated, "ask for nme."

On January 13, 1995, defendant entered a guilty plea to a
charge of harassing WIllianms. The judgnent of conviction ordered
that he avoid all contact with WIllianms as a condition of a
suspended sent ence.

In June and July 1995, defendant continued to stand and
watch Wllianms. On July 26, 1995, he approached the passenger
side of WIllians' vehicle. He got wthin five feet of her
vehicle, which frightened WIllians so nuch that she drove through
ared light. Later that day, after work, defendant was standi ng
and watching Wllianms. WIIlianms then reported defendant's
conduct to the police.

Def endant testified and denied that he intended to harass,
frighten, or annoy WIllianms. He explained that he frequented the
nei ghborhood to visit with co-workers of his father, who died in
1988. He also stated that he was in the area on several
occasi ons because he had | egitimte business at the hospital.

Def endant al so contended that he had known WIIlians since
1974 and that she was his fornmer girlfriend. He clained that the

rel ati onship ended in 1977. Further, he testified that WIIlians



attacked himin 1980 and cut himwith a knife. On rebuttal,
Wl lianms denied that this incident occurred.

Def endant acknow edged that he signed the 1989 agreenment not
to enter the hospital or harass Wllianms. He testified that he
sent the letters to Wllians to correspond with her, not to
harass or annoy her.

I

I n point one, defendant contends that the stal king statute,
N.J.S.A 2C 12-10, violates both the Federal and New Jersey
Constitutions because it is vague and overbroad. W note that
this chall enge was not raised below. See R 2:10-2.

Def endant was convicted of violating the original version of
N.J.S. A 2C 12-10,' the pertinent parts of which read as follows:

a. As used in this act:

(1) "Course of conduct"” nmeans a know ng
and w | I ful course of conduct directed at a
speci fic person, conposed of a series of acts
over a period of tinme, however short,
evidencing a continuity of purpose which
al arms or annoys that person and which serves
no legitimte purpose. The course of conduct
nmust be such as to cause a reasonabl e person
to suffer enotional distress.
Constitutionally protected activity is not
i ncluded within the neani ng of "course of
conduct . "

(2) "Credible threat" neans an explicit
or inplicit threat nmade with the intent and
t he apparent ability to carry out the threat,
so as to cause the person who is the target
of the threat to reasonably fear for that
person's safety.

! W take notice that the stal king statute has been anended

effective June 20, 1996, by L. 1996, c. 39, §8 1
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b. A person is guilty of stalking, a crine
of the fourth degree, if he purposely and
repeatedly follows another person and engages
in a course of conduct or makes a credible
threat wwth the intent of annoying or placing
t hat person in reasonable fear of death or
bodily injury.

C. A person is guilty of a crime of the
third degree if he conmts the crine of
stalking in violation of an existing court
order prohibiting the behavior.

d. A person who conmts a second or
subsequent of fense of stal king which invol ves
an act of violence or a credible threat of

vi ol ence against the same victimis guilty of
a crime of the third degree.

e. This act shall not apply to conduct
whi ch occurs during organi zed group

pi cketing.

[ 1bid.]

Here, defendant was charged with a course-of-conduct violation of
the statute commtted after a prior court order precluded him
fromfollow ng the victim
A
Declaring a statute unconstitutional is a serious matter

that courts may not lightly undertake. See State v. Jones, 198

N.J. Super. 553, 561 (App. Div. 1985). The United States Suprene

Court has outlined the anal ytical process as foll ows:

In a facial challenge to the overbreadth
and vagueness of a law, a court's first task
is to determ ne whether the enactnment reaches
a substantial ampbunt of constitutionally
protected conduct. |If it does not, then the
over breadth chall enge nust fail. The court
shoul d then exam ne the facial vagueness
chal | enge and, assum ng the enact nent
inplicates no constitutionally protected
conduct, should uphold the challenge only if
t he enactnment is inpermssibly vague in al
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of its applications. A plaintiff who engages
in sone conduct that is clearly proscribed
cannot conpl ain of the vagueness of the | aw
as applied to the conduct of others. A court
shoul d therefore exam ne the conplainant's
conduct before anal yzi ng ot her hypotheti cal
applications of the | aw.

[Village of Hoffman Estates v. Flipside,
Hof f man Estates, Inc., 455 U.S. 489, 494-95,
102 S. &. 1186, 1191, 71 L. Ed.2d 362, 369
(1982) (footnotes omtted).]

The Court went on the explain that depending on the type of |aw,
the Constitution tol erates sone degree of vagueness, requiring
| ess strict scrutiny of econom c regul ations and nore careful
scrutiny of crimnal laws. See id. at 498-99, 102 S. C. at
1193, 71 L. Ed.2d at 371-72. And, it added, vagueness nmay be
mtigated by a scienter requirenent, especially when a court
exam nes a challenge claimng that the law failed to provide
adequate notice of the proscribed conduct. See id. at 499, 102
S. &. at 1193, 71 L. Ed.2d at 372.
B.
Overbreadth is a doctrine rooted in substantive due process

principles that addresses the statute's reach but not its

clarity. See State v. Morales, 224 N.J. Super. 72, 79 (Law Div.
1987). Overbreadth exists when a statute infringes or inhibits
the First Amendnent rights of the conplainant or others. See

Bates v. State Bar of Arizona, 433 U.S. 350, 380, 97 S. C 2691,

2707, 53 L. Ed.2d 810, 833-34 (1977).

We concl ude that defendant's argunent that the forner
stal king statute is overbroad fails. W note that the reasoning
applied in eval uati ng whet her New Jersey's harassnent statute,
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N.J.S. A 2C 33-4, was overbroad is instructive in analyzing

defendant's claim See State v. B.H, 290 N.J. Super. 588 (App.

Div. 1996); State v. Finance American Corp., 182 N.J. Super. 33

(App. Div. 1981). See also State v. Mrtinmer, 135 N.J. 517

(finding that the portion of New Jersey's harassnent statute that
enhanced t he puni shnment for harassnent when the perpetrator's
actions were notivated by bias was not overbroad because at nost
the statute had a mninmal effect on protected expression), cert.
denied, 513 U.S. 970, 115 S. & . 440, 130 L. Ed.2d 351 (1994).

An individual may be guilty of harassnent, a disorderly
persons offense, if, "with purpose to harass another," he:

a. Makes, or causes to be made, a
conmuni cation or comuni cati ons anonynously
or at extrenely inconvenient hours, or in
of fensi vel y coarse | anguage, or any other
manner |ikely to cause annoyance or al arm

b. Subj ects another to striKking,
ki cki ng, shoving, or other offensive
touching, or threatens to do so; or

C. Engages in any ot her course of
al arm ng conduct or of repeatedly conmtted
acts wth purpose to alarmor seriously annoy
such ot her person.

A conmuni cati on under subsection a. may
be deenmed to have been nmade either at the
pl ace where it originated or at the place
where it was received.

d. A person commts a crinme of the
fourth degree if in conmtting an of fense
under this section, he acted with a purpose
to intimdate an individual or group of
i ndi vi dual s because of race, color, religion,
gender, handi cap, sexual orientation or
ethnicity.

[NJ. S A 2C33-4.]



St al ki ng has been characterized as behavi or exceedi ng
harassnment but not yet advanced to assault or other nore serious
crinmes that involve overt threats or physical contact. See

Cannel, New Jersey Crinmnal Code Annotated, Comment to N.J.S. A

2C:12-10 (1996-97); Colleen P. Flynn, The New Jersey Anti stal ki ng

Law: Putting an End to a "Fatal Attraction", 18 Seton Hal

Legis. J. 297, 299 (1993). The |l anguage of the harassnent and
the former stalking statute are simlar, addressing behavior
likely to cause annoyance, alarm or alarm ng conduct; both

statutes require the purpose to alarmor annoy. See N.J.S A

2C:12-10; N.J.S. A 2C 33-4.
As previously stated, the test for determ ning overbreadth
is whether the statute "reaches a substantial anmount of

constitutionally protected conduct.” Mrtiner, supra, 135 N.J.

at 530 (quoting Houston v. Hill, 482 U.S. 451, 458, 107 S. C.

2502, 2508, 96 L. Ed.2d 398, 410, appeal disnissed and cert.

denied, 483 U.S. 1001, 107 S. Ct. 3222, 97 L. Ed.2d 729 (1987)).

In Mortiner, supra, our Suprenme Court held that subsection d of

t he harassnent statute was not unconstitutionally overbroad
because it had a mnimal effect on speech and specifically

f orbade harassing conduct. 135 N.J. at 531. The Court's

deci sion was consistent with our earlier determ nation that so
|l ong as the harassnent statute required a specific intent to
harass the victim it would pass constitutional scrutiny as a
reasonabl e restriction on the manner in which speech was

expressed regardless of its content. See Finance Anerican,
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supra, 182 N.J. Super. at 39-40. Freedom of speech does not

enconpass a right to abuse or annoy another person intentionally.
See id. at 40.

Def endant's testinony at trial sought to establish
| egitimate purposes for his repeated presence near the victim
such as shopping at the hospital's pharmacy, visiting the
hospital's energency room and visiting the workplace of his
deceased father, all of which were allegedly unrelated to the
victims presence. On appeal, however, defendant concedes that
he wat ched the victimfromvarious |ocations and foll owed her
fromthe parking lot to the hospital, and he contends that his
actions are protected under the First Anendnent as "expressive
activities." Yet, "nonverbal expressive activity can be banned

because of the action it entails . . . ." RAV. v. Cty of St.

Paul , 505 U.S. 377, 385, 112 S. C. 2538, 2544, 120 L. Ed.2d 305,
319 (1992).

Mor eover, his challenge goes to the heart of the purpose of
stalking laws: to intervene in repetitive harassing or
t hr eat eni ng behavi or before the victimhas actually been

physically attacked. See Flynn, supra, 18 Seton Hall Legis. J.

at 300-02; Assenbly Judiciary, Law and Public Safety Commttee
St atenent, Senate, No. 256, L. 1992, c. 209.

I n Finance Anerican, supra, we declined to find the

harassnment statute overbroad based on hypothetical situations

that m ght establish overbreadth. 182 N.J. Super. at 39. W

nmust determ ne whether a statute is overbroad on a case-by-case
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basi s, analyzing whether a litigant's First Amendnent rights have
been violated by applying a particular statute. See ibid. In
eval uating the present case, we decline to resolve the issue of
over breadt h based on defendant's hypothetical about a private
detective or other imagined sets of facts. W conclude that the
statute is not overbroad when applied to defendant's conduct
towards WIIians.

C.

Once a court has exam ned an overbreadth chal |l enge and
determ ned that the statute is not overbroad, the court nust then
consi der whether the statute is facially vague, striking down the
statute only if it is "inpermssibly vague in all of its

applications.” See Village of Hoffrman Estates, supra, 455 U.S.

at 494-95, 102 S. CG. at 1191, 71 L. Ed. 2d at 369. Vagueness is
"essentially a procedural due process concept grounded in notions

of fair play." State v. Lashinsky, 81 N.J. 1, 17 (1979). A

crimnal statute is not inpermssibly vague so | ong as a person
of ordinary intelligence may reasonably determ ne what conduct is
prohi bited so that he or she may act in conformty with the | aw

See Town Tobacconist v. Kinmmelnman, 94 N.J. 85, 118 (1983).

Simlarly, the statute nust guide | aw enforcenent personnel

sufficiently to prevent arbitrary application. See State v. Lee,

96 N.J. 156, 166 (1984). Even if behavior is not susceptible to
preci se definition, the statute may be constitutional. See ibid.
"Possi bl e vagueness of the statute with respect to other behavior

does not permt one whose conduct is clearly prohibited to act
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with inmpunity.” 1d. at 167. |In the words of the United States
Suprene Court:

A crimnal statute nmust be sufficiently
definite to give notice of the required
conduct to one who would avoid its penalties,
and to guide the judge in its application and
the lawer in defending one charged with its
vi ol ation. But few words possess the
preci sion of mathematical synbols, nost
statutes nust deal with untold and unforeseen
variations in factual situations, and the
practical necessities of discharging the
busi ness of governnent inevitably limt the
specificity with which |egislators can spel
out prohibitions. Consequently, no nore than
a reasonabl e degree of certainty can be
demanded. Nor is it unfair to require that
one who deliberately goes perilously close to
an area of proscribed conduct shall take the
risk that he may cross the |ine.

[ Boyce Mbtor Lines, Inc. v. United States,
342 U.S. 337, 340, 72 S. &. 329, 330-31, 96
L. Ed. 367, 371 (1952) (footnote omtted).]

Anal ysis of constitutional vagueness is not "a linguistic
anal ysis conducted in a vacuunt but requires consideration of the
guestioned provision itself, related provisions, and the reality

in which the provision is to be applied. See In re Suspension of

DeMarco, 83 N.J. 25, 37 (1980). A statute is facially or
perfectly vague if "there is no conduct that it proscribes with

sufficient certainty." State v. Caneron, 100 N.J. 586, 593

(1985). To be vague "as applied,” the law nmust not clearly
prohi bit the conduct on which the particul ar charges were based.

| bid.; see also Finance Anerican, supra, 182 N.J. Super. at 42.

Def endant contends that the former N.J.S. A 2C 12-10 is

unconstitutionally vague both facially and as appli ed.



As previously noted, a defendant whose conduct is clearly
prohi bited may not assert the hypothetical rights of others. See

Village of Hoffman Estates, supra, 455 U.S. at 494-95, 102 S. C.

at 1191, 71 L. Ed.2d at 369; Jones, supra, 198 N.J. Super. at

560-61. Thus, a statute's constitutionality is necessarily

determ ned by specifically-charged conduct. See, e.qg., United

States v. National Dairy Products Corp., 372 U.S. 29, 33, 83 S.

Ct. 594, 598, 9 L. Ed.2d 561, 565-66 (1963).

Def endant bases his claimof vagueness on the statute's
failure to define adequately the words "annoy," "annoyance,"
"alarm ™" "constitutionally protected activity,” and "follow ng."
As was found in the cases exam ning the harassnent statute, each
of these phrases can be deened vague when considered in

isolation. See Mrtiner, supra, 135 N.J. at 535; Finance

Anerican, supra, 182 N.J. Super. at 41. Analyzing the harassnent

statute, we concluded that the words "annoyance" and "al arnf nust
be construed together as prohibiting behaviors "which are
al arm ng or which cause annoyance of sone nonent, not those which

are nerely nettlesone.”" B.H , supra, 290 N.J. Super. at 598.

The statutory target, we reasoned, was behavi or annoyi ng enough

to "cause a reasonabl e person fear and apprehension.” lbid.; see

also State v. Lee, 917 P.2d 159, 166 (Wash. C. App.)(finding

that the term"foll ows" was not unconstitutionally vague since
"persons of ordinary intelligence would understand that
“followi ng' includes deliberately and repeatedly traveling to a

| ocati on where anot her person routinely goes in order to see or
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wat ch that person"), rev. granted, 928 P.2d 415 (Wash. 1996);

State v. Fonseca, 670 A.2d 1237, 1240 (R 1. 1996) (finding that

the phrase "repeatedly follows and harasses" did not render
statute unconstitutionally vague because a person of ordinary
intelligence could understand what behavior is prohibited).

Mor eover, defendant's contention that the stalking statute
is vague fails because the statute requires a specific intent.
The phrases that defendant contends are vague specifically state
that the defendant nust intend either to annoy or place that
person in reasonable fear of death or bodily injury. See

N.J.S. A 2C 12-10b. W found in Finance Anmerican, supra, that

the specific intent required in the harassnment statute nodified
any phrases that could possibly be deened vague, such as

"of fensively coarse | anguage" and "any other manner likely to
cause annoyance or alarnf so that they were not vague. 182 N.J.
Super. at 41. Accordingly, the specific intent required in the
stal king statute under which defendant was convicted clearly

i ndi cates what type of conduct is prohibited. Therefore,

def endant's vagueness chall enge fails.

Here, the jury concluded that defendant had the requisite
pur pose to annoy or cause reasonable fear of death or serious
bodily injury. He was repeatedly warned and finally ordered by
the court in January 1995 to cease contact with the victim and
def endant nust have known that his behavi or woul d annoy the

victimor put her in fear of injury. Cf. Finance Anmerican,

supra, 182 N.J. Super. at 41-42 (finding that after the
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perpetrator |earned that his conduct was unwel cone, he
necessarily had to have known that his calls satisfied the

| anguage requiring extreme inconvenience and action likely to
annoy victin). W conclude that the former stalking statute is
not i nperm ssibly vague.

Al t hough we do not address the constitutionality of the
anmended statute here, the new | anguage in the statute outl aws
speci fic conduct, such as "repeatedly maintaining a visual or
physical proximty to a person” or "witten threats or threats
inplied by conduct.” NJ.S. A 2C 12-10a(1). Even though
defendant alleges that the fornmer stalking statute i s vague
because it did not define certain words and phrases, we note that
the amended statute is not unconstitutionally vague based on
defendant's argunent. It is clear what type of conduct is

proscri bed. See Town Tobacconist, supra, 94 N.J at 118.

11

Def endant next contends that his conviction was agai nst the
wei ght of the evidence because the State did not prove that he
followed the victim that he intended to annoy her, or that his
actions were in violation of an existing court order. The State
responds that because defendant failed to nove for a new trial
bel ow, this issue is not cognizable on appeal.

An appellate court will not consider an argunent that a jury
verdict is against the weight of the evidence unless the

appel l ant noved for a new trial before the trial court on that



ground. See R 2:10-1; State v. Perry, 128 N.J. Super. 188, 190

(App. Div. 1973), aff'd, 65 N.J. 45 (1974).

Al t hough defendant's claimis barred procedurally, it also
| acks substantive nerit. A trial court may only set aside a jury
verdi ct as against the weight of the evidence if, considering the
jury's opportunity to assess the witnesses' credibilities, a
mani fest denial of justice clearly and convincingly appears. See
R 3:20-1. The jury is free to believe or disbelieve a witness's

testinmony. See State v. Reyes, 50 N.J. 454, 464 (1967). On a

notion for a newtrial, the objective is not to second-guess the
jury but to correct the injustice that would result from an

obvious jury error. See State v. Balles, 47 N.J. 331, 337

(1966), appeal dism ssed and cert. denied, 388 U S. 461, 87 S.

. 2120, 18 L. Ed.2d 1321 (1967). Here, no such error occurred.
The evidence of defendant's guilt of stal king was overwhel m ng.
|V
Def endant al so argues that the jury instructions failed to
include definitions of critical elements of stalking. W have
carefully reviewed the charge and are satisfied that the portion

of the charge objected to at trial and that portion raised as

plain error do not warrant reversal. Here, no error occurred
that was "clearly capable of producing an unjust result.” R._
2:10- 2.

As to the remaining i ssues rai sed by defendant, we have

carefully reviewed the record and, in light of applicable |aw,



conclude that the contentions are without sufficient nerit to
warrant discussion in a witten opinion. R 2:11-3(e)(2).

Affirned.



